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STATEMENT OF THE CASE 

The appeal in this case was perfected on July 1, 
1936, but the Bill of Exceptions was not settled 
until September 2, 1936, more than thirty days 
after the taking of the appeal. The record does 
not show that any extension of the time in which to 
settle the Bill of Exceptions was granted by the 
trial judge; and the docket entries in the District 
Court reflect that in fact no such extension was 

granted. (Appellant’s Brief in Opposition to Mo- 
152440—37 (i) 
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tion for Rehearing, page 1.) Pursuant to the 
order granting a rehearing, this brief will be 
limited to the legal effect of the untimely settle¬ 
ment of the Bill of Exceptions. 

ARGUMENT 

It is submitted that, since the bill of exceptions 
was not settled within thirty days after the taking 
of the appeal or within a proper extension granted 
by the trial judge, the bill must be stricken. 

Rule IX of the Rules of Practice and Procedure 
in Criminal Cases promulgated by the Supreme 
Court of the United States May 7, 1934 (292 U. S. 
661-664) reads as follows: 

In cases other than those described in 
Rule VIII the appellant, within thirty (30) 
days after the taking of the appeal, or 
within such further time as within said 
period of thirty days may be fixed 
by the trial judge, shall procure to be 
settled, and shall file with the clerk of the 
Court in which the case was tried, a bill of 
exceptions setting forth the proceedings 
upon which the appellant wishes to rely in 
addition to those shown by the clerk’s record 
as described in Rule VIII. Within the 
same time, the appellant shall file with the 
clerk of the trial court an assignment of the 
errors of which appellant complains. The 
bill of exceptions shall be settled by the trial 
judge as promptly as possible, and he shall 
give no extension of time that is not required 
in the interest of justice. 
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It has been uniformly held that, under this rule, 
a bill of exceptions which was not settled in time 
cannot be considered by the Court of Appeals. 

Cary et al. v. United States, 86 F. (2d) 461 
(C. C. A. 9) Cert, den., 57 S. Ct. 435, involved ap¬ 
peals from convictions for selling morphine. The 
Circuit Court of Appeals said: 

After the cases were argued before and 
submitted to this court, an extensive opinion 
was prepared . Before that opinion was 
handed down appellee filed three motions, 
the first of which ashed that the bill of ex¬ 
ceptions be stricken, and the second and 
third motions ashed that the assignments of 
error filed by Cary and Williams be 
stricken, thus presenting these questions for 
the first time. 

It appears that defendants were sen¬ 
tenced on January 9, 1935, and filed their 
notice of appeal on January 14, 1935. Wil¬ 
liams on February 5, 1935, obtained an or¬ 
der from the trial court extending the time 
within which to file his bill of exceptions 
and assignments of error to March 18, 1935. 
Cary on January 24,1935, obtained an order 
extending the time for filing his bill of ex¬ 
ceptions for 30 days from January 24, 1935. 
Cary did not obtain an order extending the 
time within which to file his assignments of 
error until May 9, 1935. 

In addition to the orders mentioned, other 
orders were subsequently made extending 
the time for filing the bill of exceptions. 
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The assignments of error of both Cary and 
Williams were filed May 27, 1935. The con¬ 
solidated bill of exceptions was lodged the 
same day, but not settled, allowed, and cer¬ 
tified by the trial court until September 24, 
1935. 

***** 

With respect to appellant Williams, the 
order entered within 30 days after taking 
the appeal, permitted the filing of the bill 
of exceptions and assignments of error on 
or before March 18, 1935. They were not 
actually filed until May 27, 1935. 

With respect to appellant Cary, the time 
within which he might file his assignments 
of error expired at the end of SO days after 
the appeal was taken, for there was no ord\er 
extending that time. The assignments of 
error were not filed within that time. 
Within 30 days after the appeal was taken, 
an order was entered extending the time to 
file his bill of exceptions for 30 days. The 
bill of exceptions was not filed within that 
time. 

Since neither the assignments of error 
filed by Williams nor those filed by Cary, nor 
the consolidated bill of exceptions, were filed 
within the time permitted by the ride of the 
Supreme Court mentioned, they must be 
stricken. However grave the consequences 
may be, we have no authority to alter the 
rides of the Supreme Court, but must apply 
them as they are written. [Italics supplied.] 

The record in the Cary case shows that the bill 
of exceptions was presented, allowed, settled, 
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signed, and sealed by the trial judge pursuant to a 
stipulation signed by the United States Attorney. 

In Warner v. United States, 87 F. (2d) 77 (C. C. 
A. 7), the appeal was perfected September 16,1936. 
October 7, 1936, the trial court extended the time 
for filing the bill of exceptions to November 15, 
1936. On November 10, 1936, the court further 
extended the time for filing from November 15, 
1936, to include December 15, 1936. After review¬ 
ing several recent decisions which construed and 
applied Rule IX, the Circuit Court of Appeals 
said: 

These decisions correctly interpret the 
limitations of the rule as jurisdictional and 
are in accord with the reasoning of the Su¬ 
preme Court in previous cases holding that a 
bill of exceptions not filed at the trial term or 
within any time for which the term was ex¬ 
tended for that purpose is invalid and can¬ 
not be considered. Morse v. Anderson, 150 
U. S. 156,14 S. Ct. 43,37 L. Ed. 1037; Muller 
v. Ehlers, 91 U. S. 249, 23 L. Ed. 319; City of 
Harper, Kan. v. Daniels (C. C. A.) 211 F. 
57; Robertson v. Cockrell (C. C. A.) 209 F. 
843; Miller v. Morgan (C. C. A.) 67 F. 82; 
United States v. Jones, 149 U. S. 262, 13 S. 
Ct. 840, 37 L. Ed. 726. In the rules the Su¬ 
preme Court lias substituted for the trial 
term a period of thirty days, and orders en¬ 
tered after the expiration of that time are 
beyond the jurisdiction of the court. Hence, 
the order of November 10th extending the 
time for filing bill of exceptions to December 
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15tli was void and ineffectual because beyond 
the court's jurisdiction. 

Appellants argue, lioivever, that by stipu¬ 
lation of the parties or by estoppel the fil¬ 
ing of the bill of exceptions beyond the time 
allowed may satisfy the requirements. Such 
a contention does violence to logic, for, if 
the requirements of the rules are jurisdic¬ 
tional, neither the consent of the parties 
nor any act of the United States Attorney or 
of the Government is effective. Consent of 
the parties cannot give jurisdiction to courts. 
Pittsburgh, C. & St. L. Bail way v. Ramsey, 
22 Wall. 322, 22 L. Ed. 823; Chapin v. Irwin 
(D. C.) 281 F. 831; U. S. v. Adamowicz, 82 
F. (2d) 288 (C. C. A. 2). 

It follows that there is and can be no bill 
of exceptions, and that this court must de¬ 
termine this cause upon such issues as arise 
upon the face of the record. [Italics 
supplied.] 

In Goddard v. United States, 86 F. (2d) 884 (C. 

C. A. 10), the Circuit Court of Appeals said; 


The appeal was taken November 30,1935. 
The bill of exceptions was settled February 
29, 1936. On December 30, 1935, the time 
for settling* the bill was extended to Febru¬ 
ary 1, 1936. On February 8,1936, the trial 
court found that defense counsel intended to 
ask for an extension until March 1st instead 
of February 1st, and the court therefore un¬ 


dertook to amend its extension order bv sub- 

* 

stituting March 1st for February 1st. The 
February 8th order does not purport to cor- 
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rect the record of an order actually made; it 
does not recite, and it is not suggested, that 
the court did in fact, on December 30th, 
grant an extension until March 1st, which 
was incorrectly recorded on the journal, as 
was the case in Yep’s case on rehearing. 
Yep v. United States (C. C. A. 10) 83 F. 
(2d) 41. The February 8th order under¬ 
took to amend the order of December 30th 
to conform to what counsel intended to ask 
for. When the right to file a bill of excep¬ 
tions has been lost bg expiration of time, it 
cannot be revived bg an order purporting to 
speak retroactively. Slade v. United States 
(C. C. A. 10) 85 F. (2d) 786, involving an 
identical order; Michigan Ins . Bank v. 
Eldred, 143 U. S. 293, 12 S. Ct. 450, 36 L. 
Ed. 162. 

The time for settling the bill expired Feb¬ 
ruary 1st; since the bill was not filed until 
February 29th, it is not before us. The 
quoted rule of the Supreme Court is in clear 
and unambiguous language; this court and 
the Eighth Circuit Court of Appeals have 
held that it means what it says. [Italics 
supplied.] 

In Slade v. United States, 85 F. (2d) 786 (C. 
C. A. 10), the United States Attorney, after the 
expiration of the time for settling and filing the 
bill of exceptions, consented to an order which pur¬ 
ported to extend the time for settling and filing by 
“correcting” a prior timely order. The Circuit 
Court of Appeals held that the “corrective order’’ 
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was ineffectual and that the bill, not having been 
signed in time, could not be considered. 

In Wolpa v. United States, 84 F. (2d) 829 (C. 
C. A. 8) the appellant made timely application to 
the trial court for an order extending the time in 
which to settle and file his bill of exceptions and 
assignments of error; and he tendered to the court 
a form of order in conformity with the application. 
The court did not sign the form of order presented 
by the appellant but entered another order pur¬ 
porting to extend the time for settling and filing 
the bill and assignments of error. The Circuit 
Court of Appeals held that this order was void 
since it failed to fix the time within which the bill 
should be settled and filed; and hence that the bill 
settled pursuant to the order and other subsequent 
orders was too late and could not be considered. 
The Circuit Court of Appeals said after quoting 
Rule IX: 

The rule has the same force and effect as 
federal statutes, Gallagher v. United States 
(C. C. A. 8) 82 F. (2d)' 721; Fete ox v. United 
States (C. C. A. 5) 77 F. (2d) 699, 700, and 
neither this court nor the District Court has 
power to alter or amend it. 

***** 

Counsel for appellant contends that since 
the appellant did everything he could do to 
comply with the rule, it is harsh to enforce 
the rule against him. He feels that he is 
without fault because he tendered to the trial 
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judge a form of order which in every way 
complied with the rule and it was changed 
by the judge the following day. Unfortu¬ 
nately this situation does not operate to 
create jurisdiction where none exists. Rule 
9 of the Supreme Court covering practice 
and procedure in criminal cases places the 
burden upon the appellant to “procure to be 
settled” and to “file the bill within the 30 
days.” When the trial judge upon appel¬ 
lant’s application makes an order of exten¬ 
sion it is incumbent upon appellant to see 
that an order within the jurisdiction of the 
court is made, or to except to the court’s 
order and petition for a writ of mandamus. 
Having had opportunity so to protect him¬ 
self from the erroneous order of the court, 
and having failed to do so, he is not in the 
situation of one who has done all that he can 
do and will suffer an injustice from the 
action or inaction of the court. [Italics 
supplied.] 

The motion to strike must be sustained, 
and it is so ordered. 

In Spero et al. v. United States, 85 F. (2d) 134 
(C. C. A. 8) Cert. den. 57 S. Ct. 193, the appellant 
was sentenced on September 25,1935. On October 
4, 1935, the trial court entered an order fixing No¬ 
vember 4, 1935, as the date for the settling and 
filing of the bill of exceptions and the assignments 
of error. On November 2, 1935, an extension of 
time until December 4, 1935, was granted. Addi¬ 
tional extensions were granted December 4, Jan- 
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uary 7, and January 28, 1936. The bill of excep¬ 
tions was finally filed with the clerk on February 
7, 1936, and the assignments of error on February 
13, 1936. The Circuit Court of Appeals held: 

From an examination of the record on this 
appeal it is readily apparent that the bill 
of exceptions was not “procured to be set¬ 
tled” or “filed with the clerk of the court” 
“within thirty days after taking the appeal 
or within such further time as within said 
period of thirty days may be fixed by the 
trial judge.” Neither were the assignments 
of error filed within the time allowed by rule 
9 of the Criminal Rules promulgated by the 
Supreme Court. It follows that neither 
may be considered by this court on appeal. 
28 U. S. C. A. following section 723a; 
Cusamano v. United States (C. C. A. 8) 85 
F. (2d) 132, decided this day; Wolpa v. 
United States (C. C. A. 8) 84 F. (2d) 829, 
opinion filed July 20, 1936. 

Cusamano v. United States, 85 F. (2d) 132 (C. 
C. A. 8), involved a situation similar to that in the 
Spero case and the Circuit Court of Appeals like- 

i 

wise refused to consider the bill of exceptions. 
The opinions in the Spero and Cusamano cases 
were both written by Circuit Judge Woodrough, 
who had dissented in the Wolpa case. 

In Gallagher v. United States, 82 F. (2d) 721 
(C. C. A. 8), the Circuit Court of Appeals refused 
to consider a bill of exceptions which had not been 
signed in time. The Court said: 
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The object and purpose of the grant of 
power by the Congress to the Supreme Court 
to make the rules, and the purpose and in¬ 
tent of the rules themselves, were to expe¬ 
dite the hearing of criminal cases on ap¬ 
peal, and in our opinion it is the plain duty 
of the courts to enforce these rules, so that 
the purpose of the Congress may be car¬ 
ried out. For if this duty is not done by 
the courts, the passage of the statute (28 
U. S. C. A. Sec. 723a) and the adoption of 
the rules will have been vain and futile acts. 

The appellant may rely upon Ray v. United 
States, No. 604, decided by the Supreme Court of 
the United States April 26, 1937. The Ray case, 
however, has no application to the instant situa¬ 
tion. In the Ray case, the appellant, within a 
proper extension granted by the trial court, but 
after the expiration of the original thirty day pe¬ 
riod, applied to the Circuit Court of Appeals for 
an extension of the time in which to settle and file 
his bill of exceptions. His application was denied 
by the Circuit Court of Appeals. The Supreme 
Court held that the Circuit Court of Appeals had 
authority to grant this application under the provi¬ 
sions of Rule IX. Obviously, however, this deci¬ 
sion does not control here where no order extend¬ 
ing the time in which to file the bill of exceptions 
was ever entered, either by the trial court or by 
this court, and where no application for such an 
order has ever been made to either court. It 
would be going far, moreover, to hold that the 
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Ray case authorized an appellate court, months 
after the time for settling a bill of exceptions had 
expired, to enter a retroactive order extending the 
time for settling and filing. 

The Supreme Court in the Ray case also held 
that after the timely settling and filing of a bill 
of exceptions, the Circuit Court of Appeals has 
authority to return the bill to the trial judge for 
correction, even though the original thirty day 
period and the extension granted by the trial judge 
have expired. The Supreme Court pointed out 
that this authority is specifically granted to the 
Circuit Court of Appeals by Rule IX. The power 
to order correction of a record properly before the 
Court, however, is clearly not the power to enter 
a retroactive order extending the time for settling 
the bill of exceptions, and thus correcting a juris¬ 
dictional defect. 

The appellant may also cite In Re Lee, 87 F. 
(2d) 142 (C. C. A. 5) but that ease is not in point. 
In the Lee case, the Court held that the timely 
filing of a bill of exceptions with the clerk, under 
the provisions of a local rule, complied with Rule 
IX. The apparent effect of the local rule was 
automatically to add a period of grace to any ex¬ 
tension granted by the trial judge. The Court 
recognized the authority of the Spero, Wolpa, 
Cusamano, and other similar cases but held that 
these decisions did not apply since “in each of 
them it appears that there was more than one ex- 
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tension in violation of Rule IX and in none of 
them does it appear that there was a local rule 
regarding the presentation or settlements of bills 
of exceptions ” In the instant ease, of course, 
there is no rule, local or otherwise, from which 
the appellant could argue that his bill of excep¬ 
tions was filed in time. 

The appellant can offer no legitimate excuse for 
his failure to procure the settlement of the bill of 
exceptions within 30 days after the taking of the 
appeal, or to procure an order extending the time 
for settling the bill. As stated in appellant’s brief 
in opposition to motion for rehearing, the United 
States Attorney promptly considered and agreed 
to the appellant’s proposed bill of exceptions, and 
the burden was then upon the appellant to procure 
the settling of the bill. In any event, however, the 
clear and unequivocal language of Rule IX does 
not permit the application of the doctrine of “ ex¬ 
ceptional circumstances” which was applied by 
the Supreme Court in Taylor v. United States, 
286 U. S. 1, 4, 5. The Taylor case was decided in 
1931 prior to the adoption of Rule IX. The doc¬ 
trine of Waldron v. Waldron, 156 U. S. 361, and 
similar cases, is also in conflict with Rule IX. 

CONCLUSION" 

In conclusion it is respectfully submitted that, 
since the bill of exceptions in this case was not 
settled in time, it may not be considered by this 
court. The appellee therefore respectfully moves 
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that the bill of exceptions be stricken and, since 
the appeal depends entirely upon the bill, the ap¬ 
pellee submits that the judgment of the trial court 
should be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney . 

Roger Robb, 

Assistant United States Attorney. 
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